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IN THE 
Supreme Court of Appeals of Virginia 
. AT RICHMOND. 
Record No. 3213 
STATE FARM MUTUAL AUTOMOBILE INSURANCE 
COMPANY, Plaintiff in Error, 
versus 
WILLIAM H. COOK, ·Defendant in Etror. 
PETITION FOR WRIT OF ERROR. 
To the Honorable ,Jus.tices of the 8itpreme Coitrt of Apveals 
of Virginia: 
Your petitioner, State Farm Mutual Automobile Insurance 
Company, hereinafter sometimes called defendant, respect-
fully. shows unto your Honors that it is aggrieved of a final 
judgment entered on the 23d day of July, 1946, by the Circuit 
Court of the City of Williamsburg and County of JameA 
City, Virginia, in favor of William H. Cook, hereinafter some-
times called the plaintiff, determining their rights in a cer-
tain automobile insurance policy issued by petitioner to E. ·w. 
Maynard, on the 8th day of July, 1940. A transcript of the 
record and the original exhibits are herewith presented. 
This petition is adopted as the opening brief and a copy 
was delivered to the attorney for the plaintiff on the 30th 
day of October, 1946. 
Oral argument is requested. 
The parties will be treated in the petition as they appeared 
in the Court below. 
\ 
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The petitioner has given a supersedeas bond as provided 
by Section 6381 of the Code of Virginia, and as shown by 
the certificate of the Clerk. 
ASSIGNMENTS OF ERROR. 
1. In preparation for the trial, the attorney for the plain .. 
tiff made an affidavit (R., p. 3), to the effect that de-
2* f endant had filed with *the Commissioner of Motor Ve-
hicles Report known as S. R. 21, pursuant to Section 
2154 (A-34), stating that the policy of insurance in effect at 
the time the accident occurred covered E. W: Maynard, John 
Palmer and David ."'Wallace, or either of them, and procured 
an order requiring the Commissioner of Motor Vehicles to 
produce this report at the trial. When the attorney for the 
ulaintiff failed to further pursue this matter by introducing 
the report, the defendant called upon him to produce it, and 
when he declined to do so (R., p. 44-), the defendant called 
the witness N. S. Goddin (R., p. 57), being a representative 
of the defendant, who made the report to the Motor Vehicle 
Division, and offered in evidence defendant's -Exhibit "N. 
S. Goddin No. 1" (R., p. 58). The plaintiff objected to its 
introduction. The court sustained the objection and the de-
fendant excepted to this ruling. The defendant then made 
a tender of proof of this exhibit (R., p. 59), and the exhibit 
'' N. S. Goddin No. 1' ', as tendered, is certified to this Court 
as an original exhibit. This action of the trial court is as-
signed as error No. 1. 
2. The :finding of the Trial Court that John Palmer and 
David Wallace were additional insured under the contract 
of insurance, which is the original of Plaintiff's Exhibit No. 
1, certified with the record in this case; and that James 
Palmer was leg·ally using the truck with the implied permis-
sion of the -0wner at the time of the accident, and in entering 
up judgment for the plaintiff against the defendant .. To which 
action of the court the defendant excepted and assigns this 
action and ruling of the court as error. 
FACTS. 
In April, 1946, William H. Cook brought an action in the 
Trial Justice Court at Williamsburg, to· recover from David 
Wallace, John Palmer and E. W. Maynard, the damages to 
his automobile growing out of a collision on the night of Feb-
ruary 28, 1946, with the truck owned by E.W. Maynard, and 
then being driven by Dayid Wallace or John Palmer. This 
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action resulted in judgment for the plaintiff against David 
Wallace and John Palmer being entered on the 29th of April, 
1946. E. "\V. :Maynard was not held accountable for damag·es 
in this action (R., p. 62). 
3lffi *Thereafter, the present action was begun in the trial 
justice court to recover the amount of this judgment, 
namely, $904.50, by the plaintiff from the defendant, State 
Farm Mutual Automobile Insurance Company .. On motion 
of defendant, this action was transferred to the Circuit Court 
and was tried there without a jury,. and judgment was en-
tered against the defendant for said sum on the 23d day of 
July, 1946. 
John Palmer and David Wallace were both employed by 
E. W. Maynard on his farm, located a short distance in an 
easterly direction from Williamsburg·. Among the duties for 
which John Palmer was employed was that of operating 
Maynard's Chevrolet truck in hauling garbage for hog feed 
from the dining hall of William and Mary College to the 
Maynard farm. Palmer was authorized to drive this· truck 
from the farm to Palmer's 'home each evening at the end of 
work, and the following morning· to drive the truck to the 
College dhting hall, pick up David Wallace, a helper, load 
the garbage and transport it to the Maynard farm. Palmer 
lived northwest of Williamsburg, had no other means of 
transportation to and from work, and this arrangement was 
made. Palmer had no instructions to use the trnck for any 
other purpose either for himself or for Mr. Maynard, and 
had not done so at any time prior to this accident (R., pp. 
37-40-41). 
On the night of the accident, Palmer took the truck to his 
home as usual, and after supper drove the truck from his 
home to Williamsburg, met David Wallace, and after Palmer 
had had one or two drinks, they both decided to go to Crutch-
field's Beer Parlor four or five miles west of Williamsburg, 
on the Richmond highway (R., p. 40). 
On the way to Crutchfield 's it was apparent to David Wal-
lace that Palmer was under the influence of intoxicants, so· 
Wallace took the wheel and drove the truck to Crutchfield's, 
and was driving 'it at the time of the accident on the return 
from Crutchfield's (R., p. 30). 
Maynard had no knowledge that the truck was being used 
that night, and it was the first time that Palmer bad ever 
used the truck for any purpose of his own, without Mr. :May-
nard's knowing about it (R., pp. 37-38). 
While the truck was so being operated on the retnrn from 
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Crutchfield 's toward Williamsburg, it was in collision 
4" . with the automobile driven on this •road in a westerly 
dir_ection by William H. Cook. 
E.W. Maynard had a policy of insurance with the defend-
ant, covering this Chevrolet truck. 
David Wallace had never driven the truck prior to the night 
of the accident, and the driving of the, truck was not one of 
his duties as a Maynard employee (R., p. 24). 
ARGUMENT. 
What is now known as the "omnibus clause", contained in 
Section 4326 (a) of the Code, became law in 1934, and the 
contract of insurance in this case, as in all other contracts, 
includes this omnibus clause as part of the coverage. 
It is significant- to observe that the evil sought to be reme-
died by the enactment of this section of the code known as 
the "omnibus cla'use", was largely that which had grown up 
out of the defense being made in automobile cases, especially 
passenger car cases, that the son, daughter or other mem-
ber of t~e family who was operating the car at the time of 
the accident, was not engaged in any business for the parent, 
who :was the owner, and that the parent was, therefore, not 
liable for such damage. The remedy applied by this enact-
ment was to make the contract of insurance broad enough to 
cover the negligence in the operation of motor vehicles by 
any person legally using or operating the same with the per-
mission, express or implied, of such owner. 
Prior to any opportunity for construction of Section 4326 
(a) of the Code by the Supreme Court of Appeals of Vir-
ginia, it had been before the United States Circuit Court of 
Appeals for construction in the case 9f Newton v. Employ-
ers' Liability Assiwamce Corporation, 107 F. (2d), p. 164. 
And this construction of the statute was adopted in 1942 by 
the Supreme Court of Appeals of Virginia in the case of 
Maxey v . .American Casualty.Compam,y, 180 Va. 285. The ef-
fect of which is the holding that the provi:3ions of the omnibus 
clause in an insurance contract covers the liability of any 
person using the car with the permission o'f the owner, even 
though the facts disclosed that the owner was not personally 
liable for the loss sustained. 
5* *In Newton v. Employers' Liability Insurance Com-
pany, supra, the case narrowed to a construction of 
4326 (a) of the Virginia Code. The Court said that in the 
interpretation of the statute: 
'' One of the ancient cannons of interpretation is that the 
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old law, the mischief and the remedy must be considered, 
and that the statute under consideration must be given an 
interpretation, if possible, which will suppress the mischief 
and advance the remedy.'' ~ · 
In the case of Maxey v. Arnerican Casitalty Company, supra, 
the facts were that Maxey borrowed the passenger automo-
bile for his own personal use from the Briggs Motor . Com-
pany, and while operating it killed one Murphy. Maxey was 
operating the car with the express permission and consent of · 
the owner. 
In the instant case, John Palmer was violating the au-
thority under which he was permitted to operate the truck, 
in that he took it in the night time from the place where he 
was supposed to park it for the night, and drove it, together 
with David Wallace, on a venture of their own, and in no 
way connected with the business of Maynard, the owner, and 
without his permission, express or implied. Palmer was cer-
tainly not legally using or operating the truck under these 
circumstances. 
In 1944 Virginia enacted the Motor Vehicle Safety Respon-
sibility Act. (Acts 1944, Chapter 384.) This act, _however, did 
not enlarge the coverage of a contract of automobile insurance 
beyond the requirements of the omnibus clause already in 
effect. Section 6, of the .A.ct, provides · 
'' insure as insured the person named and any other person 
using or responsible for the use of the .. motor vehicle or mo-
tor vehicles with the permission of the named insured.'' 
In fact the Responsibility Law not only did not enlarge 
upon the requirement heretofore existing under the omnibus 
clause in these insurance contracts, but as a matter of fact 
the Responsibility Law does not use the term ''permission, 
express or implied'', but only the provision that the coverage 
·shall include any other person operating the vehicle with the 
permission of the named insured. 
In the case of Virginia Jee and Freezing Corporation 
611 *v. Coffin, *166 Va. 154 (which arose after the effective 
date of the omnibus clause), the driver of the truck op-
erating under instructions, after making his delivery, devi-
ated from his instructions and went some thirtv-five blocks 
out of his way on an errand of his own. The "'accident oc-
curred while he was on this journey. The party suffering 
the damage sued the truck driver and the Ice Company, the 
owner of the truck; judgment was entered ag·ainst the driver 
----------, 
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and the cause dismissed against the owner. The plaintiff 
appealed to the Circuit Court of the City of Norfolk and 
there secured the judgment against the Ice Company, as well 
as the driver. On appeal from the Circuit Court the Su-
preme Court of Appeals reversed the case, and reiterated 
what had been said in the case of Western Union Telegraph 
Company v. Phelps, 160 Va. 674, to the effect that: 
''We are not unmindful of the weight which should be 
!dven to the trial court, nor of the rebuttal presumption which. 
obtains here through negligence injury is inflicted by a ser-v-
ant in the general course of his employment, but where the 
servant steps aside for some business of his own, the relation-
ship of master and servant is for the time being suspended, 
and that is this case.'' 
It is, therefol"e, reasonable to assume that were the Vir-
ginia Ice and Freezing Company case, supra, submitted to 
the Supreme Court of Appeals for the first time today, that 
the Court would still render the same decision upon the facts 
in this case. No statutory change or alteration of construc-
tion having taken place since that decision was rendered. 
In Virginia the liability of the owner for the negligent 
operation of his automobile extends only to his acts and those 
of his agents or servants while the latter are about the own-
er's business. Brow·n v. 1Valtrip, 167 Va. 293; Phoenix In-
demnity Co. v. Anderson, 170 Va. 406. 
In the case of ,1 ord,on v. Shelby Motor Casualty Co . ., 142 
Fed. (2d) 52, the driver, Hurley, was employed by the Lynch-
burg Rendering· Company, and while violating the instruc~ 
tions of his employer was involved in an automobile accident. 
Final judgments were obtained against the driver, Hurley, 
and also, judgment was obtained against his employer, the 
car owner. On appeal this judgment was reversed. The 
7• judgment creditors became insolvent •and subsequently 
suit was brought by the trustee in bankruptcy against 
Shelby Motor Casualty Co., the carrier of the insurance on 
the employer's car, upon the theory that Hurley was an addi-
tional insured. 
The Court held that the car was being used contrary to in-
structions and, tberef ore~ not with the permission of the 
owner, and the terms of the omnibus clause did not apply. 
The Court proceeded further to quote from the opinion of 
Mr. Chief Justice Holt in the case of Phoenix lnde1nnity Com-
pany v. Anderson, sttpta, to the effect that: 
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'' To ask oue to believe that this midnight ride towards Dur~ 
ham was either permissive or commercial is to ask too much.,; 
Continuing, the Court said: 
'' Outside of court, one would be surprised t~ learn that 
permission to drive to Roanoke carried with it permission 
to drive to El Paso. In the instant case, Johnson drove to 
Raleigh not under general permission, but under an express 
order to proceed to that City, purchase perishable produce 
and to return with it promptly to Wake Forest. No liberality 
of construction can turn these directions into a general per-
mission to use the truck for pleasure purposes.'' 
"Accurately speaking·, Johnson was not using this truck 
with permission at all. He was ordered to take it to Ra-
leigh, load it up with produce purchased at the City Market, 
and then return with it to Wake Forest early next morning. 
The. only permission he had was permission to do those 
things which he was instructed to do. He was never given 
permission to use this truck 'for his personal business or 
pleasure', and his only liberty of action was that he might 
go to his brother's the night before, keep the truck in his 
brother's garage, spend the night with him, and return early 
next morning. Or to go to Raleigh sufficiently early in the 
morning to enable him to return with the produce to be of-
fered in the day's business." 
'' And in the 
0
Iight of this last instruction,'' says Judge 
Dobie, "we agree with counsel for appellee, that mittatis 
nnitandis, the following statement would be justified in the 
instant case; accurately speaking, Hurley was not using the 
Kavanaug·h automobile with permission at all. He was or-
dered to take it to ·winston-Salem for the purpose of cheek-
.ing in some hides purchased there, and to return immediately 
to Lynchburg. The only permission which he had was per-
mission to do those things which he was instructed to do, 
namely, to go to Winston-Salem on a designated route to 
cheek in hides at Schwartz & Co., and return by the same 
route to Lynchburg·. He was never given permission to use 
this automobile for his own personal business or pleasure 
and his only liberty of action was that upon getting to Win-
ston-Salem and finding his task impossible of completion on 
that day, he should remain in Winston-Salem over night, 
complete his work the next morning and then return to Lynch-
burg.'' 
In the instant case, Maynard instructed Palmer to take the 
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truck to his home and keep it there until the following morn-
ing, then.·go to the College of ,vmiam and Mary and haul 
811 garbage to the Maynard farm. In *violation of this in-
struction, on the evening of the accident, Palmer pro· 
ceeded to imbibe intoxicants, pick up -another employee of 
Maynard's, and then proceed to a beer parlor, and all of 
which was in violation of instructions and could not be said 
to be with the permission, express or implied, of the owner. 
Palmer had already taken the truck to his home and parked 
it there. His decision later to take the truck out on his own 
venture cannot be said to be a deviation from the course of 
employment or from the instructions under which he was 
acting, but this night ride to the beer parlor was an inde-
pendent venture. 
The consent, express or implied, to use the motor vehicle 
of another for the operator's own . business, usually grows 
out. of a case where no relationship of master and servant 
or of principal and agent exists between the parties,. but 
where permission has been gra1:1,ted and the authority or per-
mission is exceeded for one's own purpose or pleasure. It 
attaches more properly in the case of passenger automobiles 
where the doctrine of respondeat superior does not apply and 
one searches for some form of consent as authority for bring-
ing the operator within the coverage of the insurance. 
Our code section 4326 (a) is taken largely ·from, and is 
very similar to the provisions of the New York Statute. How-
ever, in the New York Vehicle and Traffic Law (282-e, Chap-
ter 534), there is a provision which in substance makes the 
liability of the owner of an automobile co-extensive with such 
owner's permission to use the same, regardless of whether 
the negligent driver was the owner's servant or agent en-
p;aged in the owner's business at the time the injury was in-
flicted. This provision which is quoted in Y oitn_g v. M asci1 
289 U. S. 255, is as follows: 
''E·very owner of a motor vehicle or motorcycle operated 
u.pon the public highways, shall be liable and responsible for 
death or injuies to person or property resulting from negli-
gence in the operation of such motor vehicle or otherwise, 
by_ any person leg~lly using or operating the same with the 
permission~ express or implied, of such owner.'' 
This statute appears to have been enacted for the purpose 
of broadening the rule of the common law of New York which 
heretofore limited· the owner's liability to injuries result-
State Farm :Mut. Auto. Ins. Co. ·v. Wµi. H. Cook. 9 
ing from his negligence and that of his agent *or serv-
9* ant while the latter was operating the automobile in the 
owner's business. 
In Yowng v. Masci, supra, it was said: 
"If contrary to ordinary rules, the owner of a car ought 
to be responsible for the carelessness of every one whom he 
permits to use it in the latter's own business, that liability 
ought to be imposed by legislation as a condition of issuing 
a license rather. than by some new and a~omalous slant ap-
plied by the courts to the principles of agency.'' 
Virginia· has not enacted the statute paralleling the. New 
York Vehicle and Traffic Law, cited above, but only that por-
tion of the New York statute which, in Virginia, we refer to 
as the '' omnibus clause'' in insurance contracts. 
Therefore, while Virginia's omnibus clause . in insurance. 
contracts parallel that of New York, the construction placed 
upon this clause by the New York Courts is of little value in . 
construing the Virginia statute, because, a·s set forth above,, 
Virginia has enacted only a part of the New York law. 
The whole course of procedure in Virginia has been away 
from compulsory insurance, and it would seem that if the 
legislature of Virginia liad intended to enlarge the liability 
as was clone in New York, it would have evidenced the in-
tention by a companion statute or .added an appropriate pro-
vision to Section 4326 (a) of the Code. 
In Virginia, if an agent or servant can bind the owner for 
all acts committed by him where he had been entrusted with 
use of a truck for specific purposes, on the ground that the 
relationship having commenced with permission, that per-
mission thereafter covered all acts of the servant, although 
the servant or agent went entirely outside of the scope of 
bis authority, then no owner would be in a position to de-
. fend against any act of an agent or employee while using 
his truck or automobile, and the insurance contract would 
have to be construed as covering every movement of the ve-
hicle, whether with authority or without. This is not the 
case in Virginia. 
10• *Therefore, we respectfully submit that the trial 
court erred in holding that John Palmer was an addi-
tional insured under the contract of insurance in this case, 
when operating the. truck on the night of the accident with-
out the knowledge or consent of the owner and not in devia-
tion from 'the owner's direction, but on an independent ven-
ture of his own. , 
10 Supreme Court of Appeals of Virginia· 
That the court erred in entering up judgment against the 
defendant for the damages sustained. 
That the trial court erred in rejecting exhibit '' N . .S. God-
din No. 1 ", offered in evidence for the purpose of denying 
the allegations made by the plaintiff that the defendant had 
admitted in a declaration filed with the Motor Vehicle Di-
vision that John Palmer was an additional insured, and was 
denying this in the t.rial of this case. The inconsistency was 
the affidavit filed with the pleadings by the plaintiff alleging 
this fact, the summons duaes teci-tm issued to C. F. Joyner, 
Jr., :Motor Vehicle Commissioner, and then the plaiutiff 's 
failure to produce the return of the Motor Vehicle Commis-
sioner which he admitted havinO' in his office. It was, there-
£ore, proper for the defendant to offer a photostatic copy of 
the same report showing that it, the defendant's position, 
was consistent both in its filing before the Motor Vehicle 
Commissioner and in the trial before the Circuit Court to the 
effect that it bad made no admission that John Palmer was 
an additional insured. 
It was, therefore, etror on the part of the trial court to 
have rejected this evidence. 
For the reasons assigned, your petitioner respectfully sub-
mits that the judgment of the lowet court in this case should 
be reviewed and reversed, and that ·final judgment be en-
tered for the defendant. 
This petition ls being- filed with the Olerk of the Court at 
Richmond. 
Respectfully submitted, 
STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMP ANY, 
. By: ASHTON' DOVEtL, Its Attorney. 
I, Ashton Dovell, Attorney at Law, practicing in the Su-
preme Court of Appeals of Virgfoia, hereby certify that 
11 ~ in tny opinion it is proper that •the decision in the above· 
entitled case be reviewed and reversed by this Honor-
able Court. 
Received October 30, 1946. 
ASHTON DOVELL, 
Williamsburg, Virginia. 
M. B .. WATTS, Clerk. 
Nov. 21, 1946. Writ of error and supersedeas awarded 
by the Court. No bond required. 
M.B.W. 
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RECORD 
Commonwealth of Virginia, 
County of James City, to-wit: 
To the Sergeant of the City of Richmond: 
I HEREBY COMMAND YOU, in the name of Common-
wealth of Virginia, to summon State Farm Mutual Automo-
bile Insurance Company of Bloomington, Illinois, a foreign 
corporation, to appear before the Trial Justice Court for the · 
City of Williamsburg and County of James City at the Court-
house in Williamsburg, Virginia, on the 29th day of May, 
1946, at Ten _o'clock A. M. before the Trial Justice or such 
other Justice of said Court as may then b_e there to try this 
Warrant, to answer the complaint o'f William Cook upon a 
claim for money in the sum of Nine Hundred Four and 50/100 
Dollars ($904.50), with interest thereon from the 29th day of 
April, 1946, until paid, and the cost of this proceedin~ which 
is due to the said William Cook on. a judgment obtamed on 
the 29th day of April, 1946, in the Trial Justice Court of the 
City of vVilliamsburg amlCounty of· James· City against John 
Palmer and David ·wallace arising out of' the negligent op·-
eration of a truck owned by E.W. Maynard upon which there 
was in effect a policy of liability insurance issued by yon in-
suring tile owner and operator of said truck. 
And then and there make return of this warrant. 
Given u~der my hand this 30th day of ~~pril, 1946 .. 
MILTON THORPE ~ 
Acting Trial J ustfoe 
Executed in the City of Richmond, Va., May 6, 1946, by de-
livering in duplicate a copy; of within summons and aff .. t<> 
Jesse W. Dillon, the Secretary of the Commonwealth of Vir-
ginia and as such Secretary of the Commonwealth the Statu-
tory Agent for State Farm Mutual Automobile Ins. Co. Place 
of resident and place of business of said .J esRe W .. Dillon, be-
ing in the City of Richmond, Va. Fee of' $3.00 paid the Secre-
tary at time of service. Sergeant's fee $0.75. 
WALTER B. GENTRY 
Serg·eant of Richmond, Va. 
Bv: JOHN F. McKENNY 
· Deputy Sergeant 
12 Supreme Court· of .Appeals of Virginia 
Bemoved to the Circuit Con.rt for the City of Williamsburg 
and County of James City, Va., on motion of counsel for de-
fendant on 5-20-46. 
page 2 ~ In the Trial Justice Court for the City of Williams-
burg and County of James City. 
William H. Coo~· ~laintiff 
v. 
State Farm Mutual Automobile Insurance Company, Defend-
ant 
AFFIDAVIT FOR· REMOVAL. 
Commonwealth of Virginia 
City of Williamsburg, ss: 
Ashton Dovell, duly sworn on his oath deposes and says 
that p.e is atto·rney fqr the above named defendant, State 
Farm Mutual Automobile Insurance. Company, that the said 
defendant has a substantial defense to the plaintiff's claim, 
made in the above action; that the amount in controversy is 
in excess of $200.00, and that the return day of process is the 
2~th day of May, 1946; that this affidavit is made. for the pur-
pose of procuring a removal of the above entitled cause from 
the Trial Justice Court to the Circuif Court of the City of 
Williamsburg and County of James City. 
ASHTON DOVELL 
Subscribed and sworn to before me this 20th day of May, 
1946. In witness wl1ereof I have· hereunto set mv hand the 
day, month and year last above mentioned. My commission 
expire September 25, 1947. 
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AFFIDAVIT OF SECRETARY OF COMMONWEALTH. 
State of Virginia 
City of Richmond, to-wit: 
. This day Jesse Vv. Dillon, appeared before me, 
page 3 ~ -Margaret Cofer, a notary public for the State and 
city aforesaid, in my. said city, and made oath as 
follows·: 
That affiant is Secretary of the Commonwealth of Virginia: 
that on the 6th day of May,, 1946, one Sergeant of the City of 
Richmond left two copies of the notice in a certain action or 
proceeding depending or to ·be instituted in the Trial Justice 
Court of the Uity of Vlilliamsburg, by William Cook against 
State Farm Mutual Automobile Insurance Company at the of-
fice of the Se~retary of the Commonwealth, accompanied by a 
fee· of $3.00, and filed an affidavit to the effect that the latest. 
known address of State Farm Mutual Automobile Insurance 
Company (foreig·n corporation) (foreign insurance company 
or guaranty, indemnity, fidelity or security company as defined 
in Section 4200 of Virginia, 1'919), is Bloomington, Illinois ; 
that in pursuance of the provisions of Clmpter 375 of the Acts 
of Ass~mbly of 1944, affiant, the Secretary of the Common-
wealth, forthwith sent by registered mail, with return re-
ceipt requested, notice of such service and a copy of the notice 
hereinabove described to said corporatio~ or. company at the 
address given in said affidavit at its latest known address., and 
in pursuance -of provisions of said chapter affiant hereby 
makes oath to the foregoing facts. 
Given under my hand and seal and in my said city this 6th 
day of May, 1946. 
MARGARET COFER 
Notary Public 
My commission expires June 30, 1948. 
Filed May 23, 1946. 
VIRGINIA BLANCHARD, 
Clerk 
And, at another day, to-wit: June 21, 1946: 
State of Virginia . 
City of Williamsburg, to-wit: 
This day personally appeared befor.e me, Frances J. 
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Humphrey, a Notary Public in and for the City and State 
aforesaid, Robert T. Armistead, who after first being duly 
sworn, deposes and says : 
That C. F. Joyner., Jr., Commissioner of Motor 
page 4 ~ Vehicles, has in his possesssion a certain written no-
tice filed with the Commissioner of Motor Vehicles 
pursuant to Section 2154 (A-34) of the Code of Virginia, by· 
the State Farm Mutual Automobile Insurance Co., · stating 
that a policy of liability insurance was in effect at the time 
of an accident,which occurred in the County of James City on 
or about February 28, 1946, and that said policy of insurance 
cover~d E. W. Maynard, John Palmer and David '\Vallace, or 
· either of them; that the said C. F .. Joyner, Jr., is not a part 
to the matter in controversy; that said writing is material and 
proper to be produced be£ ore the Circuit Court of the City of 
Williamsburg and County of James City, at the trial of this 
cause on the 2nd day of July~ 1946, at Ten O'clock A. M. 
R. T. ARMISTEAD 
Sworn to and subscribed before me this 19th day of June, 
1946. 
FRANCl~S J. HUMPHREY 
Notary Public 
My commission e;Xpires ·: May l: 1950. 





State Farm Mutual Automobile Insurance Co. 
ORDER. 
It appearing to the Court by affidavit filed according to law 
that C. F. Joyner, ,Jr., Commissioner of Motor Vehicle, has 
in his possession a certain book, writing or document, namely; 
a certain written notice filed with the Commissioner of :hfotor 
Vehicles pursuant to Section 2154 (A-35) of the Code of Vir-
ginia, by the State Farm Mutual Automobile Insurance Co., 
stating that a policy of liability insurance was in effect at the 
State Farm Mut. Auto. Ins. Co. v. Wm. H. Cook. 15 
time of an accident which occurred in the Coqnty of James 
City on or about February 28, 1946, and that saia policy of 
insurance covered E. ¥l. Maynard, John Palmer and David 
Wallace, or either of them; that the said C. F. 
page 5 ~ Joyner,, Jr., is not a party to the matter in contro· 
versy; that said writing is material and proper to be 
produced before the Circuit Oourt of the City of Williamsburg 
and County of ,James City at the trial of this cause on the 
2nd day of July, 194q, at Ten O'clock A. M. 
IT IS ORDERED, that the Clerk of this court shall issue 
a sitbpoena. duces tecum to compel the production of.said writ-
ten notice before this court at the Court House in Williams-
burg, Virginia, on the 2nd day of July, 1946, at Ten O'clock 
A. M. 
Entered June 21, 1946. 
F. A. Judge 
William Cook, Plaintiff 
v. . 
State Farm Mutual Automobile Insurance Co., Respondent 
MEMORANDUM. 
To the Clerk of said Court : 
Will you please issue a subpoena d1.wes tecum against C. F. 
Joyner, Jr., Commissioner of Motor Vehicles, Richmond, Vir-
ginia,. pursuant to the order entered in this cause on the .... 
day of June, 1946. 
. Also please issue summonses directed to the Sheriff of York 
County against David ·wallace and ·John Palmer, Highland 
Park, York County, Virginia, to testify in this cause. on be-
half of the plaintiff on the 2nd day of July, 1946, at Ten 
O'clock A. M. 
William Cook, Plaintiff 
v. 
R. T. ARl\HSTEAD 
Attorney for Plaintiff 
State Farm Mutual Automobile Insurance Co. of Blooming-
ton, Illinois., a foreign corporation, Defendant 
16 Supreme Court of Appeals of Virginia 
State of Virginia 
City of W~lliamsburg, ·to-wit: 
. This day personally appeared before me, Franees 
page 6 ~ J. Humprey, a ~otary Public in and for the City of 
· Williamsburg, State of Virginia, Robert T. Armi-
stead, who after being first duly sworn, deposes and says : 
That he is attorney for the plaintiff ·wmiam Cook, that E. 
W. Maynard, not a party to the matter in controversy, has · 
in his possession a writing or document, namely a certain 
policy or policies of automobile liability insurance., issued by 
the State Farm Mutual Automobile Insurance Company of 
Bloomington, Illinois, that said writing or documents are rele-
vant to the trial of the qase of ·wmiam Cook v. State Farm 
Mutual Automobile Insurance Company and that it is desired 
that the said E. Q. Maynard shall produce same. 
ROBERT T. ARMISTEAD 




My commission expires: May 1, 1950. 
Filed May 23, 1946. 
VIRGINIA BLANCHARD, 
Clerk. 
And at another day, to-wit, July 2, 1946. 
William Cook, Plaintiff 
v. 
State farm Mutual Automobile Insurance Co., Defendant 
GROUNDS OF DEPENSE. 
Comes now the defendant and files this statement of its 
grounds of defense and says: 
· 1. That in an action brought by the plaintiff herein i,. E. W. 
Maynard, David Wallace and John M. Palmer, before Tr1al 
Justice, J. W. Moore, judgment was entered on the 29th day 
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of April, 1946, in which E. "\V. Maynard was found not to be 
responsible for the damage complained of, and that that judg-
, ment is now final. · 
page_ 7 ~- 2. That neither D~ vi~ Wallace nor. J ehn M. Palmer 
· had the pe1·miseion, exp.r,ess or implieg. o:f E. W. 
Maynard to use the tm~k belo.n§fug to E. W. Maynard, and 
that it was being used without the J?ei:wissio..n, expl'e~s or,~-
plied of· the said E. W·. May~ar,d at the time ef the accident 
complained of. · 
3. · 'fJiat tl1e contract of insmm:nee betw~en this defendant 
and E. W~ Maynard, owne1· of said truck, does. I\Ot caver either 
the said David Wallace or John M. P·almeF as additional in-
sured, 011 othe1\wise., in the operation of said truck by: them at 
the time Qf th~ accident, and which was ,without the permis-
sion, express 01~ irµplied of said owner. · 
4. · T}Jat the said David Wallaee and John M. Palmer- were 
driving the trµ0k at the time of the a6cident without the per-
mission of the named as~ured an4[ were, ther.efore, not addi-
tional insured within the terms of the policy. 
5. And that the said David V{ allace and John M. Palmer 
we:ve ho.th under the influence of intoxicants and took the said 
truck in violation of express or-<ler:ed from E. W. Maynard 
and went to a beer ga11den, and wl)ile in no. wise engaged ill 
the scope of their employ~ent, themselves, became involved 
i~ the collision or accident complained ef. . 
And any other grou,nds propei1Iy provable under the general 
issue. · · -
The defendant reserves tl1e right to amen,d its grounds of 
defense prior to trial. -
STATJil FA.RM MUTUAL AUTOMO· 
BILE INSURANCE CO. 
By: ASHTON DOVELL, 




And, at another day, to-:wit, ,July. 23, 1946: 
William Cook, Plaintiff 
v. 
State F'a1~m Mutual Automobile Insurance Co., of B!Qoming-
ton, IllinQis, · a foreign corpo,ration, Defendant 
18 . Supreme Court of Appeals of Virginia 
ORDER. 
On the 2nd day of July, 1946, came the parties to the above 
entitled action, and trial by jury having been waived by the 
respective parties, all matters of law and fact were submitted 
to the court on the issues joined without the inter- . 
page 8 ~ vention of a jury. And the court having· fully heard 
. the evidence of both parties and the argument of 
counsel, took time to consider of its judgment. . 
· Then came the parties again on the 22nd day of July,, 1946, 
and the court, having maturely considered of its judgment, 
. both hold that the policy of insurance issued by the defendant 
was in effect at the time of the accidont and that James Palmer 
was legally using the truck insured by said policy with the 
implied permission of the owner, E. vV. Maynard. · 
Therefore, it is considered by the court that the plaintiff 
recover of the defendant the sum of $904.50, with interest 
thereon at the rate of six per cent per annum from the 29th 
day of April, 1946, until paid, and his costs in this behalf 
expended. 
To all of which, the defendant, by counsel, duly excepted 
and the defendant having indicated its intention to appeal to 
the Supreme Court of Appeals, on motion of the defendant., 
execution of said judgment is suspended for ninety days from 
this date, provided the said defendant shall witllin thirty days 
give bond, conditioned according to law, with surety to be ap-
proved by the Clerk of this court, in the penalty of .$1,500.00. 
Entered July 23, 1946. 
FRANK .A.RMISTEAD, 
Judge. 
And on another day, to-wit: August 21st, 1946: 
KNOW·ALL MEN BY THESE PRESENTS: 
That we, State Farm Mutual ·Automobile Insurance Com-· 
pany and William R. Yeatts, as principals, and Fidelity and 
Deposit Company of Maryland, as smety, are held and firmly 
bound unto the Commonwealth of Virginia, in the sum of ]Nf-
teen Hundred Dollars ($1,500.00), to the payment whereof, 
well and truly to be made to the said Commonwealth of Vir-
ginia, we bind ourselves and eacl1 of us, our and each of our· 
heirs, assigns, executors and administrators, jointly and sev-
erally,, firmly by these presents. And we hereby waive the 
benefit of our exemptions as to this obligation. .. 
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Sealed with our seals and dated this 2~st day of August, 
1946. 
page 9 } The condition of the above obligation is such, 
that, whereas, judgment was entered on the 23d day 
of July, 1946, in the Circuit Court of the City of Williamsburg 
and County of James City, in an action depending in said 
court, in which William H. Cook is the plaintiff and State 
Farm :Mutual Automobile Insurance Company, is. defendant, 
in the sum of $904.50, with interest and costs as therein stated, 
and the defendant indicating an intention to appeal, execu-
tion on said judgment was suspended for sixty (60) days from 
the date thereof, conditioned on the defendant's giving bond 
within thirty (30) days, in the penalty of Fifteen· Hundred 
Dollars ($1,500.00); and the defendant desiring said bond to 
operate as a rmpersedeas in the manner as provided in Sec-
tion 6351 of the Code of Virginia, as well as a suspending 
bond, as provided under Section 6338 of the Code of Virginia; 
NOvY, THEREFOR,E, if the said State Farm :Mutual Auto-
mobile Insurance Company and William R. Yeatts, shall pay 
all such damages as may accrue to any person by reason of 
said suspension and supersedea.s in case a supersedeas to said 
decree should not be a1lowed, and be effectual, or in case no 
petition for appeal is filed within the time allowed, and shall 
perform and satisfy the said judgment in case said appeal 
be not allowed, or the judgment be affirmed., or said super~ 
sedeas be dismissed, and shall also pay all damages, costs and 
fees which may be awarded against or incurred by the appel-
lant in the Appellate Court, and ·all actual damages incurred 
in consequence of the supersedeas, then this obligation to be 
void, otherwise to remain in full force and virtue. 
STATE FARM MUTUAL AUTOMO-
BILE INSURANCE COMP ANY 
By: ,,nLLIAM R. YEATTS (Seal) 
Its .A.ttorney 
WILLIAM R. YEATTS 
(Seal of Fidelity and 
(Seal) 
Deposit Company of 
Maryland) 
FIDELITY AND DEPOSIT COM-
. PANY OF MARYL.AND 
By: VIRGINIA M. DEANER (Seal) 
I ts Attorney in Fact 
20 SJJ,preijle C~rq.rt Qf 4I>P~~ls qf Virginia 
This. PQUd &pproved Jllld tileq this 21st day of August, 1946. 
VIRGINIA BLANCHARD, 
Clerk of tµe Cirr,uit Court of the City Qf WilHllmsburg and Co-unty of James 
City~ 
By:. MI~TON 1V. THORPE, 
Deputy Clerk. 
page 10 ~. ·Virg·h1i~ : 
In the Circuit Court of the City of Williamsburg and County 
· o.f James City. 
William Cook, Plaintiff, 
v. 
State ~,arm Mutual Automobile Insurance Company, De-
fendant. 
NOTICE OF APPEAL. 
To Robert T. Armistead, 
Coun~el f ~r William Cook. 
Pleas~ take notic~ that on the 13th day of S~ptember, 1946, 
at 2 :00 p'clock p. m., or as soon thereafter as we may be 
hearcl, at the Courtroom of the Circuit Court aforesaid, the 
undersig·ned 'Vill pres~nt to the Honorable Frank ..t\.rmistead, ~ 
J ndge of said Oqurt, who p~esided over the trial of the above 
mentio~efl case, in said court, a stenographic report of the 
testimony 8:~d 0~4er incidents of the trial of the above c~se, 
to be authenticated and verified by him. 
A:µd alao, t4at· the undersigned w~ll, at the same time and 
place, r~ques,t the Clerk of said Court to make up and deliver 
· to counsel a tr.at\script of th~ record in the above entitled 
cause for the PllXP9~~ of presenting the same with a petition 
t~ t~e Suprem~ Co.ur.t <;>-f Appeal$ of Virgfoia, for a writ of 
error and supersedea.s therein. ' 
STATE FARM MUTUAL ·AUTOMOBILE 
INSURANCE OOMP ANY, . 
By: ASHTON DOVEL,L, Its Attorney. 
Service ac~e.pted this ~th day of September, 1946. 
R. T. ARMISTEAD, 
Attorney for William Cook. 
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page 11 ~ Virginia : 
In the Circuit Court of the City of \Villiamsburg and James 
· City County. 
William H. Cooke 
v. i' I 
State Farm Mutual Insuranee Company. 
RECORD.· 
Stenographic report of -all the testimony, together with. all 
the motions, objections, and exceptions on the ·part of the 
respective parties, the action of the Court in respect thereto, 
and all other incidents of the trial of the case of William H. 
Cooke v. State Farm Mutual Insurance Company, tried in 
the Circuit Court of the City of Williamsburg and James 
City County, Virginia, on July 2, 1946, before the Honorable 
Frank Al'mistead, Judge of said Court, and jury. 
Present: Mr. Robert T. Armistead, Attorney for the plain-
tiff. Mr. W. Ashton Dovell, Attorney for the defendant. 
page 12 ~ Mr.· Dov ell: I have furnished counsel with 
grounds of defense, and this is a copy which I 
would like to have filed. Of course, we plead the general 
issue. 
Mr. Armistead: If the Court please, this is a suit to re-
cover on a policy of liability insurance by William Cooke, 
who is suing the insurer, the State Farm Mutual Insurance 
Company. The State Farm issued a policy to Mt._ E. W. 
Maynard as the owner of a 1940 Chevrolet truck. Maynard 
employed a .John Palmer and David Wallace, Palmer acting 
ae the driver and David Wallace being his helper. Palmer 
had the use of the truck during the day while engaged in Mr. 
Maynard's work and at night took the truck to his home. 
On the nig·ht in question, February 28th, Palmer was using 
the truck, had been using it, and had either been driving at 
the time or had become drunk and was unable to drive and 
Wallace was driving the car. They were proceeding on Route 
60 about two U1iles outside of 'Wllliamsburg and collided with 
William Cooke. William Cooke s:ubsequ_ently in-
page 13 ~ stituted suit against Wallace, Palmer and May-
nard and recovered judgment against ·palmer and 
Wallace. He did not recove1• judgment against Maynard. 
The question that is to be presented in this case is whether 
12 Supreme Court of Appeals ?f Virginia 
E. W. Maynard. 
either John Palmer or David Wallace were covered by this 
policy of insurance which was issued to Mr. Maynard. 
Do you care to make any statement, Mr. Dovell t 
1\fr. Dovell: No, I don't care to make any statement. 
•The Court: Have you got the policy? I had rather read 
that before hearing any evidence. 
Mr. Armistead : Yes, sir. I think this is the pertinent 
provision (indicating on policy). Mr. Dovell says there are 
some other provisions he wishes to point out. . 
Mr. Dovell: Are you offering that in evidence?, 
Mr .. Armistead: His Honor said he wanted to read it. I 
expect to introduce it. 
· I would like to ask counsel for the defense if he 
page 14 r is willing to stipulate Mr. Maynard owned the 1940 
Chevrolet truck which was involved in the acci-
dent with Cooke, and that standard policy of insuranc·e had 
been issued to Mr. Maynard by the State Farm Mutual Au- . 
tomobile Insurance Company containing, among others, this 
provision Y · • 
Mr. Dovell: Before going further, I will say that Mr. May-
nard is in the courtroom and I think his evidence will be the 
best evidence. · · 
E. W. MAYNARD, 
called as a witness on behalf ~f the plaintiff, having been 
first duly sworn, testified as follows : 
By Mr. Armistead: 
Q. What is your name, please? 
A. E. W. Maynard. . -
Q. Where do you live, Mr. Maynard? 
A. York County near Williamsburg, just outside 9f the 
. city limits of ·wmiamsburg. 
Q. I hand you herewith a policy of insurance 
page 15 r issued by the State Farm Mutual Insurance Com-
pany of Bloomington, Illinois, and ask you to iden-
tify it. . 
A. Yes, sir. 
Q. Was that policy issued to you? 
A. Yes. 
Q. Are you the owner of the 1940 Chevrolet truck? 
Q. Motor TB-212586 Y 
A. Yes. I don't remember the motor number but I am the 
owner of the 1940 Chevrolet truck. 
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Q. Is this the same truck in-rol~ed in this accident f 
A. Yes, sir. 
Mr. Armistead: I wish ta introduce the policy marked 
"Plaintiff's Exhibit No. 1 '·'. 
CROSS EXAMINATION. 
By Mr. Dov ell: . 
(~. Looking at Exhibit No. 1 that you have introduced, Mr. 
::M:aynnrd, Item 6 on the first page says the purpos~ for which 
the automobile is to be used is commercial. What typ'3 of 
vehicle is it t 
A. It is a 1940 Chevrolet truck. 
Q. Is it a three ton or :five ton t 
page 16 ~ A. A ton and a half. 
.A.. Yes. 
Q. A ton and a halfT 
Q. Do you have any other covarage exaepting this in this 
company? 
A. :N"o, sir. · 
Q. Do you recall when it was that this truck -was in col-
lision with some other truck or motor vehiefo f 
A. Not the date now, no, sir. 
Q. Wottld you say whether or not it was on ot about the 
28th of February of this· yeat? 
A. It was around about that time, sir. It was supposed to 
have been around about eight o 1clock at night. 
Q. Did you know that your trttck was being operated by 
anvone at that time! 
A. No, sir. 
Mr. Armistead: I object to that as not being propet aross 
examination. The sole questioo as.ked tbe -witness on direct 
examination was if he had that policy and if he had the car. 
You have no right to ask the witness any futtber questions 
on cross examination. 
The Court: He has a rig·ht to make him his own witness, 
if he wants to. · 
page 17 ~ Mr. Armi$t~nd: I g1'Hnt yau lie> has a ti_glit to 
make him his own witness, but I don't think, at 
this s.fag··~ of the proceedings; bG ba§ any right to go any . 
f'nrther than proirer cross: e~ami:mttion. · 
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The Court: If you are objecting as to the order in which 
the evidence should be introduced, I sustain it. 
Mr. Dovell: I don't desire to take the Court's time un-
duly and I am willing to let Mr. Maynard stand aside and 
will recall him. 
WILLIAM H. COOKE (Col.), 
the plaintiff, having been :first duly sworn, testified as fol-
lows: 
By Mr. Armistead: 
Q. What is your name¥ 
A. William H. Cooke. 
Q. Where do you live, William Y 
A. 420 · Franklin Street. 
Q. Is that in Williamsburg, Virginia? 
· A. In Williamsburg, Virginia. 
page 18 ~ . Q. How long have you lived in this community? 
A. Five years; practically my home. I have 
been ·staying at Williamsburg five years. Camp Peary was 
my home. 
Q. Were you involved in an automobile accident on the 
28th of February, 1946Y 
A. Yes, sir. 
Q. Will you tell the Court briefly what happened! 
A. All I know is I was coming down the highway on the 
28th meeting the t_ruck coming towards me and I could not 
turn and I hit the truck and it threw me around in the road. 
Q. How far was that from Williamsburg? 
A. It is about two miles, I guess, on 60. 
By the Court: 
Q. Where was it? 
A. A little past the stockade. 
Q. It is hard to under·stand you. 
A. A little past the stockade by the brick tourist court on 
. the Richmond Road. 
By Mr. Armistead: 
Q. Were you driving your automobile? 
A. Yes, sir. 
Q. ·Who was driving the truck with which you collided f 
A. I don't know who was driving· it, it happened so quick. 
State Farm l\tiut. Auto. Ins. Co. v. Wm. H. Cook. 25 
William H. Cooke (Col.). 
I could not get back to the car. I was stunned for 
page 19 ~ awhile and could not get back to it. 
' Q. Did you see them leave the truck 7 
A. I could not get out of the car myself. I did see them 
afterwards, after it happened. 
Q. Who did you see after · it happened 7 
A. Soon John Palmer and David Wallace. 
Q. John Palmer and David Wallace Y 
A. Yes, sir. 
Q. Did you subsequently institute suit against John Palmer 
and David Wallace and E. W. Maynard T 
A. That is right. 
Q. Did you recover judgment against them in the Trial 
Justice Court 1 
A. That is right. 
Q. For $900.00 Y 
A. That is right. 
Q. You didn't obtain judg·ment against Mr. Maynard but 
only against Palmer and ·wallace; is that correct¥ 
A. That is right. 
Mr. Dovell: Didn't the Trial Justice include in hfs judgment 
an assig·nment of his grounds for the dismissal of Maynard T 
Mr. Armistead: He didn't, .but I will state, as I 
page 20 ~ stated in the Trial Justice Court, that I made no 
· 'claim that Mr. Maynard himself was personally 
liable. 
Mr. Dovell: Is it not a fact that the grounds of defense 
. made by Mr. Maynard there was that the truck was not being 
operated with his permission, knowledg·e or consent 7 
Mr. Armistead: As I recall, the grounds of defense were 
tbat Wallace was not his agent or servant, however, I don't 
think it is material. 
Mr. Dov ell: We would like to call for the production of 
the record in the Trial Justice Court as the best evidence of 
what occurred there. 
Mr. Armistead: If you care to introduce the record of 
the Trial Justice Court you are ·perfectly welcome to do so. 
I ask to offer in evidence an abstract of the judgment signed 
by J. W. Moore and ask that it be marked "Plaintiff's Ex-
hibit No. 2". . 
By Mr. Armistead: 
Q. You said you didn't know whether David Wallace or 
John Palmer was driving f 
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A, I don't know which one was driving. David said he 
was driving, but I don't believe he was driving. I 
page 21 ~ could not say be was or wasn't driving. I don't 
think David was driving. I think Palmer was driv-
ing; I could not say. 
· CROSS EXAMINATION. 
By Mr. Dovell: 
Q. What makes you say you don't think David Wallace 
was driving? 
A. I don't think a sober man would drive a truck the way 
the truck was coming. John was drunk 
Q. How do you know? 
A. I know he was because he could not stand up. They 
put him in jail. I know he wasn't sober. 
Q. About what time of night was it f 
A. About nine or nine.thirty or a quarter to ten, between 
nine-thirty and a quart.er to ten. , 
· Q. Were you alone in your car? 
A. Another fellow with me. 
Q. Were· they the only two in the truck, Palmer and Wal-
laee Y 
A. That is all they said it was. That is all they said who 
was in there. That is all the two that was at the truck when 
I went up to the truck. 
page 22 ~ RE~DIRECT EXAMINATION. 
By Mr. Armistead: 
·Q. When you went up to the truck, who was sitting under 
the wheel! 
A. Nobody. John was standing on the outside by the wheel 
I could not say who was driving·, but he was standing on the 
side of the. truck, and could not move. 
By the Court: 
Q.. Was he hurt in the accident f 
A. Was I hurt! 
Q. Was he? 
A. No, sir. 
Q. You said he could not move? 
A. He was standing there, trying to stand there, and could 
not stand up. 
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called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 
page 23 } By Mr. Armistead: 
Q. What is your name! 
A. David vVallace. 
Q. How old are you? 
A. Twenty-six. 
Q. Where do you live f 
A. Highland Park. 
Q. That is in York County f . 
A. I think it is called York County. 
Q. Where are you employed f 
A. Restoration. 
· Q. Have you also worked for Mr. Maynard f 
A. Between times, when I get off at eleven o'clock. 
Q. In other words, you work part time for the Restoration 
and part time for Mr. Maynard? 
A. Yes, sir. 
Q. What is your job with Mr. Maynard Y 
A. I just help him in hauling different things,. doing dif-
ferent things, cutting grass, etc. 
Q. How long have you been working for Mr. Maynard f 
A. I can't exactly say, to tell you the truth. Maybe he 
can tell you the time I started working for him. · 
Q. Can you give the Court an approximate idea T 
A. I imagine as much as f onr· months,, four or 
page 24 } five months. 
. Q. How· long had you been working at the time 
this accident took place on the Richmond Road? 
A. I imagine about a couple of weeks, I think. . 
Q. What was the nature of your duties with Mr. Maynard 7 
,:vhat work did you do f. . 
A. To j;ust help get garbage from the CQllege a:nd carry-
ing back and forth. 
. Q. Did you haul that on the truck? 
A. The garbage? · 
Q. Yes. 
A. John hauled the garbage on the truck and I was help-
ing. 
Q. Did you work with Johni 
A. Yes, sir, that is right. 
Q. Is this the same truck that was involved in the acci-
dent witl1 Cooke? 
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A. Yes, sir. 
Q. Did you ever drive the truck Y 
A. I never drive it no more than the night since 'we had 
the wr.eck. I drove it once or 'twice. 
Q. I don't understand you. You drove it once or twice 
since the wreck or before the wreck? 
.A.. Since the wreck. 
page 25 ~ Q. Did John Palmer usually drive the truck T 
A. Yes, sir. 
Q. Did he use it at hight, too? 
.A. I don't know anything about that, what he used at 
night, no more than the night I met him on the street there. 
Q. Do ·you know whether he customarily took the truck 
home at night! 
A. He did. 
Q. He was also the usual driver during the day time? 
A. Yes, sir. 
Q. When -did you meet Palmer that -night? 
A. I will say around seven-thirty or a quarter to eight. 
Q. Where did you see him T 
A. In the street out from the five and ten after I knocked 
off. 
Q. What did you do on that occasion f 
A. He said, "Let's go riding and get a bottle of beer". I 
didn't know he was as high as he was before we left. 
Q. You drove out to get a bottle of beer? 
· .A. He was driving, and after he got up the road a little 
ways. I told Mr. Crutchfield that. . 
Q. Coming back from Crutchfield 's were you driving or 
was Palmer¥ 
page 26 ~ .A.. I was. 
Q. Was he in any condition to drive? 
A. He was pretty well high. I don't know whether he 
could have drove, or not. He was pretty well hig·h. 
Q. Had you been drinking· very much 7 
.A. No, only beer. I drunk two bottles of beei~ at Mr. 
Crutchfield 's. 
Q. Were you drunk at the time of the accident¥ 
.A. No, sir, I wasn't. 
Q. Where were you going when this accident occurred Y 
A. Where was I g·oing when the accident occurred? I was 
on my way back home, back to Williamsburg. 
Q. Do you and Palmer live near each otherf 
A. Live across Highland Park. 
/ 
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Q. Both live in Highland Park f 
A. Yes, sir. _ 
Q. About how far is Highland Park from the point where. 
this accident took place? _ 
A. I imagine it is about three miles, I imagine, maybe a 
little bit further. 
The Court: Is Highland Park across the railroad track 
and Henry Street extended Y 
Mr. Armistead: Yes, sir. 
By Mr. Armistead: 
page 27 }- Q. YOU say you have driven the truck some ~ince 
this accident! 
A. Yes, sir. 
Q. You still work for Mr. Maynard! 
A. Yes, sir. 
Q. He didn't discharge you after the accident, did he~ 
A. No, sir. 
Q. Does Palmer still work for Mr. Maynard Y 
. A. Yes, sir. 
Q. Does he still take the truck to his· home, back and forth Y 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Dov ell: 
"Q. You met up with Palmer here in the street in Williams-
burgY . 
A. Yes, sir. 
Q. That night T 
A. Yes, sir. 
Q. And he invited you to ride out with him to get some 
beer? · 
A. That is right. 
Q. Did you know where you were goingt 
page 28 ~ A. Yes, sir. Q. WhereT 
A. Crutchfield 's Beer Garden. 
Q. Didn't you go to Ben's place? 
A. No, sir. · · 
Q. Yon say it was about seven .o-'clock when he met you 
here in Williamsburg· Y · 
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A. Seven-tbirty or a quarter to eight. We knocked off 
about seven o'clock. 
. Q. And nine-thirty or a quarter to ten the accident hap-
pened? 
A. I will say between nine and nine-thirty, as far as I 
know. 
Q. During that time, when you were not on the road driv~ 
ing, you were at Crutchfield 's Beer Parlor¥ 
A. Yes, sir. We didn't stay there over twenty minutes, I 
don't think. 
Q. Did either of you go out on any errand or business for 
Mr. Maynard? 
A. Nu,· sir, we didn't. 
Q. For about two weeks prior to this accident you had 
been working part time for Mr. Maynard in helping to load 
and unload garbage and haul it from the college to his hogs 
for feed! 
page 29 ~ A .. That is right. 
Q. Those were the only occasions that you had 
been in the truck 'I 
A. Thai is r~ght. . 
Q. Before this nig·ht you had never been with John Palmer 
anywhere in the truck at night t 
A. No, sir. 
Q. And had never seen him use it f 
A. No, sir. 
Q. And didn't know that he had ever used it be:f or~ f 
A. No, sir, not at night. 
Q. Were you surprised to see him using it that night? 
Mr. Armistead: I object to any surprise that the witness 
may have had. · -
The Court : 0 bjection sustained. 
By Mr. Dovell: . . 
Q. Did yon, yourself, have any hesitancy about getting in 
the truck with him? · 
A. No, sir·; I didn't think anything about getting in there. 
Q. What? 
A. Didn't think anything about getting· in the,re. 
Q. What? 
A. N 0 1 sir,· I didn't .. 
page 30 ~ Q. When he asked you to drive, you just got to 
the wheel because you didn't think he was able to 
drive? 
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A. That is the reason I got to the wheel, because I didn't 
think he was able to drive. He said he was a little bit sleepy. 
Q. That. was before you got to Crutchfield 's T . . 
A. That is right. 
Q. :Mr. Maynard had not given you permission to use that 
truckT · 
A. No, sir. 
Q. As far as you know, it was being used without Mr. 
·Maynard's permission Y · 
A. I was just only driving it then at the time with John's 
permission. 
Q. John Palmer Y 
A. Yes, that is right. 
Q. You knew where you were going when you got in the 
truck? 
A. Yes, sir. 
Mr. Dovell: That is all. 
By Mr. Armistead: . 
Q. Was John Palmer riding on the front seat with you at 
the timeY · 
A. Yes, sir. 
page 31 ~ JOHN PALMER (Col.), . 
called as a witness on behalf of the plaintiff, hav-
ing been first duly sworn, testified as follows : 
By .Mr. Armistead: 
Q. What is your name? 
A.-John S. Palmer. 
· . Q. Where do you Ii ve Y 
A. Over at Highland Park. ' 
Q. That is just autside the city limits of Williamsb~1rgY 
A. Yes., sir, just across the track. 
Q. Where do you work, tT ohn Y 
A. Work at tlie Restoration and Mr. Maynard's both. 
Q. What is your job with Mr. Maynard? 
A. Work around the house some and hauling wood and 
different things. 
Q. Did you ever haul any garbage for Mr. Maynard Y 
A. Yes, sir, hauled garbage, too. 
Q. How long have you been working for Mr. Maynard? 
A. Since around about November, just about, or last Octo-
ber. - · 
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Q. In other words, you had been working for Mr. Maynard 
fou:r or nve months at the time this accident oecurrod·; is that 
correctY 
A. Just about. I have been working for him off and on a 
long time, ever since, I reckon, about eight or ten 
page 32 ~ years, off and on, back and forth. 
Q. As I understand your testimony,, you had 
been working for him eight or ten years altogether? 
A. Yes, sir. · 
Q. But this ·par.ticular time you had been working perhaps 
four or five months? 
A. Yes, sir. 
Q. In collecting garbage, hauling wood, etc., did you use 
the 1940 Chev;rolet truck -which belonged to Mr. Maynard? 
A. Yes, sir. 
Q. Where was that truck kept! 
A. You mean the night we had the wreck t 
Q. Ordinarily at nights who kept it GI 
A. Kept in my yard. . 
Q. Did Mr. Maynard ever drive the truck or exercise any 
control pvar it during tha tiine you worked for bim? 
A. Sometimes, when we was out, he would pull it up and 
drive it out, something like that. -
Q. But you took it home every· night; is that correct? 
A. Yes, sir. 
Q. You used it during the daytime workh1g for Mr. 1\fay-
nard:in his businesij; i~ that correct? -
A. Yes, sir. 
. Q. Did Mr. Maynard know you took the truck 
page 33 ~ home at night! . · 
A. Yes,. sir. 
Q. Did y~u ever use it for other purposes than going homeY 
A. No, sir. , 
Q. Did you ~ver use it to go and get groceries and things 
for yourself? . 
A. I went out and got groceries once or twice, ~omething 
like that. 
Q. Did you. ever use i~ for your own purpose, for any other 
U$8 than gettmg groceries Y 
A. No, sir. - · 
Q. Y QU say YOll made one or two trips to get groceries at 
night? · . 
A. In the evening, not at night, but in the evening I would 
gqt some tbinga. . 
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Q. Dic;l Mr. l\tl~ynard know you smnethnes used tha truck 
for your own use? 
A. He saw me 011ce with it, I think. 
Q. Do yoµ still work for l\ir. Maynard T 
A. Yes, sir. 
Q. Prior to this accident had he ev~r told you that you 
could not use it for your own use? 
A. No, sir~ _ 
page 34 ~ Q. You say you still work for Mr. M.~ynard Y 
A. Yes, sir. 
Q. Do you still take the truck home at night Y 
A. Yes, sir. 
Q. }las he, since the accident, told you not to use it for any 
other purpose except to go home 7 
A. If I used it it would be on mv own hook. Q. WhaU _ ., . 
· A. If I used it I would have to stand for it myself if any-
thing happened. 
Q. Since the accident he has told you that if y9u used it it 
would be on your own hook? -
A. Yes, sir. 
Q. Prior to the accident he had ~ade no ~tatement to you 
forbidding you to use the truck for your own use 1 
A. No, ~ir. · 
Q. You were drunk on this night when you were involved 
in this accident Y 
A. Not really drunk but high. The truck had the wreck 
and it hurt me across the back. 
Q. You wer~ already slig·htly drunk before you got this lick 
on the back? 
A. Yes, sir. . 
Q. vVere you riding in the front seat f 
page 35 }- A. Yes,. sir. 
Q. Were you driving or was Wallace clriving1 
A. vVallace was drivin~. 
Q. Why did Wallace ~rive? 
A. Coming back I felt kind of sleepy and I asked bim did 
be want to drive ~nd he s1;1.id yes, an<l we started on backhome. 
Q. About how fa:r we:re yon from home at the time this ac-
cident took place f 
A. I reckon around about two miles, may have been a little 
more. 
Q. How far is Cratchlield's Beer Parlor that you were go-
jng to from your home? 
A. About four miles and a half, I reckon. 
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Q. How far is your home from the five and ten cents store 
where you met David ,vallacet 
A. It is about a quart~r of a mile maybe. 
Q. Did Mr. Maynard ever, to your knowledge, check the 
miJ.eage or the gasoline consumption tq ascertain whether 
you used the car for your own use, or not¥ 
A. No, sir. 
Q. Who supplied the gas and oil for the truck f 
A. He supplied it. 
CROSS EXAMINATION. 
page 36 ~ By Mr. Dovell: 
Q. What was the first thing that you did each 
day .when you were working for Mr. Maynard? 
A. Sometimes I would go out there and had a load of wood 
to hanlt am:l carry it to town, and if I didn't I would go up in 
his property and cut down bushes., something like that. 
Q. I don't think you understood me. You took the truck 
home at night? 
A. Yes, sir. 
Q. When you took the truck, the next day going back to 
work what was the first thing you did? 
A. Go to the college and get a load of garbage. 
Q. You went from your home' to the college and loaded the 
truck wtth garbage and then went to Mr. Maynard's with the 
loaded truck T 
A. Yes, sir. 
Q. Did you do it each day? 
A. Yes, sir. 
Q. That was the first duty you had to perform, the first 
thing you would do each day Y • 
A .. Yes. . 
Q. Where would you get in touch with David Wallace Y 
A. On the back of the A & P Store. 
Q. You would get him and the two of you would go to the 
college and get garbage Y 
page 37 ~ A. Yes, sir. 
Q. And haul it to Mr. Maynard's farm? 
A. Yes. 
Q. That was your first duty? 
A. Yes, sir. 
_ Q. And after that you might haul wood Y 
A. Yes, sir. 
Q. Or work in ~Ir. Maynard's yard or do any number of 
things he would tell you 7 . 
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A. Yes, sir. 
Q. Then, when you had finished at Mr. Mavnard's in the 
evening, you would take the truck back to the Highland Park 
to your home Y 
A. Yes, sir. 
Q. And leave it there all night Y 
.A. Yes, sir. 
Q. And the next day you would go back to the college and 
get another load of garbage? . . 
.A. Yes, sir. 
Q. That was the way you worked each dayt 
A. Yes, sir. 
Q. Was that in accordance ,vith Mr. Maynard's directions 
or instructions t Is that what he told vou to do? 
A. Yes, sir. ., 
. Q. When, if at all, before. this accident had you 
page 38 ~ ever taken the truck and used it for your own pur-
. pose without Mr. Maynard knowing about it? 
A. Went down to Mr. Dick Mahone~s one evening. 
Q. Do you mean Mr. Hudson's store at Williamsburg! 
A. Yes, sir, now. 
Q. Would you pass that place in driving from your home 
to Mr. Maynard's farm? . 
A. I could if l go to the main street. 
Q. It would be on the main road, would it Y 
A. Yes, sir. 
Q. You say l\fr. Maynard knew you stopped there once Y 
A. Yes, sir. 
Q. How do you know he knew you stopped there once Y 
A. I seen him. 
Q. Was he in the store? 
A. Yes, sir. 
Q. On the nig·ht of this accident with Cooke, were you do-
ing any work for Mr. Maynard at that time! 
A. No.~ sfr, not at that time, no, sir. 
Q. Did you have permission of Mr. Maynard to use the 
truck at that time 1 
A. No,·sir. 
Mr. Armistead: I object to tlie question and ask that the 
answer be stricken out on the grounds that wl1ether he had 
permission, or not, is a nonclusion of law to be· 
page 39 ~ based upon the facts introduced in this case, and 
the witness is not competent to testify. 
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The Court: I will allow it to go in as to whether- he had 
explicit permission, but not as a legal quef;ltion. 
Mr. Armistead ~ Note an exception. 
By Mr. Dovell : 
Q. Did you ever ask Mr. Mayna1·d to let you use the truck 
for your own use, your own purpose, while you we11e driving 
iU , 
A. Not this time. I l1ave done it, yes, sir. 
Q. You have asked him t 
A. Yes, sir, but not since I had sb\1tted back working ,for 
him this time. Q~ . You say yeu started back working :for him in November t 
A. Yes, sir .. 
Q. And you had not asked him for the use of the truck from 
that time? 
A. No, sh,. 
Q. Until the aocidentf 
A. No, ~h\ . 
Q . .And you didn ~ ask him fo1' it that 11ight t 
pag~ 40 ~ A. No, sir. 
Q .. "When did you first make up your mind that 
night to take this trip up to Crutchfield 's? · · 
A. When I went home I stayed two or. three minutes and 
turned around and come back out bv the :five and ten cent 
store and stopped and run in the post office and picked up 
David and went up to Or,utchfield's. 
Q. I asked you when it was you first made up your mind to 
go to Crutchfield "s Y 
A. I reckon about seven o'clock, something like that. 
Q. Where were you Y ' 
A. I met David in the street. 
Q. After. you met: Dave WaUace? 
A. Yes, sir. 
Q. Who wanted to go to Orutell:fif:tld 's., yon or Wallace? 
A. Both of us decided to go at that time. 
Q. You had been drinking before that? 
A. I had had one or two drinks. 
Q. You had gotten that around Williamsburg? 
A. Y-es, sir-. . 
Q. You were not doing any wo:rk or in any way perform-
ing- any service for Mr. Maynard when you went out to Crutch-
field "sY· 
A. No, sir-. 
Q. Did you pick up anybody when you would leave !fr. May-
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nard's in the evening to go to your home, or :would 
page 41 ~ you go by yourself f 
A. No, I would go by myself. 
Q. Did you ever drive this truck when it was being used 
for any purpose except for some commercial or. some business 
purpose! · 
A. No, sir. 
Q. Did you ever see Mr. Maynard use it for any o_ther 
purposef 
A. No, sir. 
RE-DIRECT EXAMINATION.-
By Mr. Armistead: 
Q. What time did you get off work that day? 
A. I reckon around about five o'clock, I reckon, something 
like that, I guess. 
Q. Then you went home after you got off work? 
A. Yes, sir. 
Q. And came back do"\\rn and met David Wallace-? 
.A.. Yes, sir. . 
Q. You say before you started working for Mr. Maynard 
in November that you had asked him to use the truck, prior to 
that? 
A. Yes, sir, when I was working for him, to get 
page 42 ~ a load of wood for myself, something like that. · 
Q. Did you take the truck at that time, when you 
would ask him for permission t 
A. Yes, sir. 
Q. Y o.u had asked him before Y 
A. Yes, sir. 
Q. And when you started hack to work in November you--
A. I had not asked him. 
Q. You never asked him ag·ain about using the truck 7 
A. No, sir. 
Q. But you did use it occasionally for yourself? 
A. Yes, sir. 
Q. On this particular time you say you saw him at Hud-
son's store you were proceeding directly from Mr. Maynard's 
home to your home in Highland Park, and would you go by 
Mr. Hudson's store? 
A. If anything there I wanted, yes, sir. 
Q. Suppose you didn't want anything, would you go by 
his store? 
A. No, sir. 
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Q. Yon would go down Nicholson Street 1 
A. Railroad Avenue. 
Q. Railroad A venue Y 
A. Yes, sir. 
page 43 ~ Q. Then the Hudson store would be several 
blocks out of your way if you were going directly 
home! · 
A. Yes, sir, just about two blocks. 
Q. Did you have any garbage or garbage cans on the truck 
at the time of this accidenU 
A. I had garbage cans. , 
Q. They were empty ; is that right Y 
A. Yes, sir. 
Mr. Armistead: I have no further questions. 
Mr. Dovell: That is all. 
Mr. Armistead: That is the plaintiff's case. 
Mr. Dovell: Counsel for the defendant was furnished with 
a copy of an affidavit made by counsel for the plain-
page 44 ~ tiff to the effect that the defendant had filed a cer· 
tificate with the Iviotor Vehicle Division required 
by law following an accident and had alleged in the certificate 
that the insurance in this case covered l\Iaynard, Palmer and 
Wallace, and the record will show that the Court issued an 
order, which was a summons cluces tecum to the Director of 
the Division of Motor Vehicles to produce that record, and. I 
now call upon counsel· to ·produce it. 
Mr. Armistead: If counsel for the defendant cares to in-
troduce in evidence that paper I suggest that he do it. There 
is no obligation upon counsel for the plaintiff to introduce that 
in evidence, a summons for a paper. · 
The Court: Your motion now is for me to require him to 
produce it? 
Mr. Dovell: Present me with a copy of the order to pro .. 
duce it. 
Mr. Armistead: I don't know of any way one lawyer can 
compel another lawyer to introduce any evidence. If he 
wants to put it in, he will have to put it in. 
page 45 ~ The Court: If the ~otion is to introduce .it. in 
evidence, all right. 
Mr. Dovell: I am not asking him to introduce it in evidence 
but to let me see it. · 
The Court: I suppose it is just a matter of choice as to 
whether you want to let him see it. 
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Mr. Armistead: I have no objection to letting you see it, 
if you want to see it. I thought it was filed with your com-
pany. 
Mr. Dovell: The point is you made an affidavit saying it 
contained certain information. 
Mr. Armistead: I made an affidavit and I would like to 
read it to the Court. 
The Court: Unless you are introducing· it in evidence, I 
don't want.it. My suggestion is., if Mr. Dovell wants it, turn 
it over to him. . . 
Mr. Armistead: I have no objection to turning it over to 
him. · · 
Mr. Dovell: I have no objection to his reading the affidavit. 
As I understood, Mr .. Armistead would have the 
page 46 ~ return made by Mr. Joyner, the Director of the 
· Division of Motor Vehicles in response to this sum-
mons du.ces tecum. 
Mr. Armistead: As far as I know, Mr.· Joyner has made 
no return. I will state to the Court that Mr. Joyner did send 
me a photostatic copy of notice which was filed by the State-
Farm Mutual Insurance Company, but I don't care to intro-
duce it in evidence. I have a photostatic copy at my office 
and will state, if Mr. Dovell cares to see it, I will call my sec-
retary and tell her to deliver it to him. 
E. W'~ MAYNARD, 
recalled on behalf of the defendant, testified as follows : 
By Mr. Dovell: , 
· Q. What duties was John Palmer to perform for you in 
connection with his employment by you that had to do with 
the handling of your truck? 
A. He was a general laborer around the place, 
page 47 ~ hauling garbage at this particular time and pos-
sibly hauling wood and cleaning up around the 
place and repairing fences, just general work. 
Q. Where was the g·arbage collected f 
A. William and Mary College. 
Q. How of ten? 
A. Every day. 
Q. What time of day? 
A. At eleven o'clock. . 
Q. What time each day would ,J obn Palmer commence work 
for you? 
A. At eleven o'clock. 
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Q. What was his first duty t· 
A. He would leave the house with the truck, load it with 
this garbage and bring it. to my place and feed it to the -hogs, 
and do any other work I might have around the place for 
him to do. 
Q. His hours of work ended at what timeY 
A. Four-thirty. 
Q. What <lid he then do! 
A. Took the truck and went home with it and kept it there 
until the .next morning, was supposed to. 
Q. Why would he take the truck with him· when he would 
go home in the evening? 
A. For transportation and for convenience of 
page 48 ~ having the truck there without my having to trans-
port him backwards and forwards to my house to 
get the truck. 
Q. Was that hi~ daily assignment or directions from you Y 
A. Yes, sir. 
Q. When did David Wallace's duties commence each day? 
A. Eleven o'clock., at the same time Palmer would take the 
truck from his house to go to the College to load garbage. 
He would pick up David from his house and go to the College 
u.riless the Wallace boy met him at his house at eleven o'clock. 
Q. And they proceeded to load the truck with garbag·e and 
. haul it to your place 1 · 
A. Yes, sir. 
Q. With reference to your farm, is Highland Park where 
David Wallace and eT ohn Palmer live at the same end of 
Williamsburg or opposite end? 
.A. Opposite. It is not oppof?ite either-
The Court: It could not be opposite. 
A. (Continuing) It is some distance apart. They both 
are northeast of Williamsburg and my place would be more 
east-Highland Park is more north or a little northwest. It 
is about a mile and a half from my place to Highland Park. 
By Mr. Dovell: 
Q. You are northeast. of the corporate limits f 
.A. Hardly that, sir. Is it northeast? 
page 49 J Q. Is it northeast of the corporate limits Y 
A. Yes. 
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Q~ And Highland Park is northwest! 
A. Well, no-around northwest; around a little west to 
north northwest. 
The Court: 
Q. Are you taking the center of town or each end of it T 
A. The corporate limits. 
By Mr. Dovell: 
Q. About how long had John Palmer been conducting this 
operation for you? 
A. Garbage only for a short time but he had been working 
for me since last fall, and at this time he had worked for 
me for possibly ten years at different times. At this time. 
he had just started working for me again last fall. 
Q. Were you feeding hogs last _fall when he started work-
ing for youY 
A. Yes. I had some but I was not hauling garbage at that · 
time. · Some was being delivered to me. 
Q. ·when did John Palmer first start taking the truck to 
his home in the evening following his reemployment by you 
last November Y · 
A: Soon after he started. When he first started he walked 
several times, possibly a week-hardly that, but three or four 
days, I would say. 
pag·e 50 r Q. How did he come t.o use that truck for the 
purpose of going home ~hen he first commenced 
using· iU . 
A. At first I began carrying him in an automobile for 
transportation and it was very inconvenient and ri~ht much 
trouble, and I told him to take the truck in the evenmg when 
he knocked off work, so he took it and used it to go home and . 
come back to his work. 
Q. Did you give him any permission to use it for any other 
purposeY 
A. No, sir. 
Q. Did he ever ask for permission to use it for any other 
purpose! 
A. He didn't any time recently but he had at different 
times, and most of the men I lmd with me. I had other men 
working and when they wanted it they would ask for permis-
sion to use it. I could not say how many times John had 
asked, but a time or two he used the truck. 
Q. Did you know that he h~d used the truck between No-
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vember, and February when the accident occurred, for any 
other purpose than to go home and return Y 
A. No~ except the afternoon I saw him in Hudson's store, 
one afternoon before night, getting groceries. 
Q. Did you know then or make any inquiry as to w hethel'-
A. No. 
Q. He had made a special trip for that? 
page 51 ~ - A. No, sir. 
Q. Was it within a reasonable time or a few 
minutes afte1· bis work day was over, late in the afternoon! 
A~ It was not dark. 
Mr. Armistead: I object to "reasonable time" stated by 
counsel. The witness can state what time it was. 
The Court: I suppose he can state what time it was. 
Mr. Dovell: I asked him if it was a reasonable time, just 
_ a few minutes. 
The Witness·: It was late in the afternoon. The sun was 
not down. 
By Mr. Dovell: 
Q1• Is that the only time you had seen your truck anywhere 
along the road Y 
A. Yes, sir. . 
Q. Or had any knowledge it had made any stops between 
your place and Palmer's house! 
A. Yes, sir.· 
Q. When did you :ffirst know the truck had been in the ac-
cident on the nig·ht of February 28th¥ 
A. It was the :next morning about eleven o'clock. 
page 52 ~ Q. How did you learn that? 
A. I was called over the telephone. I was at 
Yorktown, and was called by someone fair Palmer. Someone 
called. 
· Q. Was this truck ever used for any other purpose than 
for business· or commercial use T 
A. No, sir. It was never used for pleasure. 
Q. Had you ever consented at any time during this last 
employment of his 01: prior thereto to John Palmer using it 
for pleasure? -
A. No, sir. 
Q. On the night when the accident occurred was the truck 
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being used for any service or the performance of any duty 
for yout . 
A. No, sir. 
Q. This garbage that was transported from the College 
was gotten where? · 
A. At the College kitchen, from right back of the kitchen 
or dining hall. · 
Q. Which is or is not in the corporate limits of Williams-
burg? 
A. Yes, sir, that is in the corporate limits. 
Q. The road on which this accident occurred is numbered. 
Do you know what number it has Y 
A. It is Route 60. 
Q. Is that road in any line of travel between 
page 53 ~ where John Palmer lives and where the college 
kitchen is located, where the accident occurred Y · 
A. No, sir. ·· 
Q. Is it in any line of travel between the college kitchen 
and your farm? 
.A. No. 
Mr. Dovell: I think that is all, sir. You may cross ex-
amine. 
CROSS EXAMINATION. 
Bv Mr. Armistead: 
· Q. Mr. Maynard, on the previous occasions when Palmer 
l,acl worked for you, did he take the truck home at night? 
A. Yes, sir. For some time he didn't. 
Q. That was before he started back to work for you in 
November! 
A. Yes, sir. 
Q. You weren't hauling garbage at that time? 
A. No, sir, I wasn't hauling garbage. 
Q. Had you ever told him he·could not use the car for his 
own personal use f 
A. No, because if they asked me to use-if they wanted 
to use it for their own use they would ask me, any men work-
ing for me. 
page 54 ~ Q. You had never expressly forbidden· Palmer 
to use it for his own use Y · 
I 
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A. No, but when he began taking it back and forth, I told 
him to take it for transportation back ~nd forth, to home 
and work. 
Q. J nst answer the question. 
Mr. Dovell: I think he answered it. 
A. I toJd him-when I told the boy to take the truck to 
go back and forth from home .to work and then get the gar-
bage it was fo .save time. It was for transportation and for 
convenience. 
By Mr. Armistead: 
Q. He also used the truck when you were not hauling gar-
bage to go back and forth to work? · 
A. Yes. 
Q. Did you ever test .the mileage or gasoline consumption 
to learn whether he was using it for his own use t 
A. No. The speedometer had been broken for some time 
and I could not get it fixed. If he had used an unusual amount 
-of gasoline I would have taken notice of it, I think, but it was 
around the same all the time, each week I had a tank in the 
yard and he would put gas in and tell me how much be put 
in. ' 
Q. Did you discharge Palmer after this accident? 
A. No, sir. . 
Q. Does he still work for you f 
page 55 ~ A. Yes, sir. 
Q. He is still working for you 1 
A. Yes. 
· Q. Does Palmer still take the truck home at night? 
A. Yes, sir. 
Q. The same as he did before? 
A. Yes. 
Q. On at least one occasion you had seen Palmer using 
the truck for his own personal use or pleasure·and had not 
discharged him, had you? · 
A. Yes, in the day time. 
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RE-DIRECT EXAMINATION. 
By Mr. Dovell: 
Q. When you say you had seen him once using it for his 
own personal pleasure, what do you refer toY 
A. It was late in the afternoon and the truck was stopped 
at Hudson's grocery store and I assumed he was in there 
getting groceries on the way home from work. It wouldn't be 
all together for personal use. It would be in connection with 
it. 
By Mr. Armistead: 
Q. When you saw he bad the truck there using it for his 
own use, you didn't go in the store and make any 
})age 56 ~ protest about it, did you f 
. A. No. I asked him afterwards what he was 
ao:ing there and he said getting· groceries. 
Mr. Armistead: I have no further questions. 
Mr. Dovell: That is all, sir. 
Mr. Dovell: If there is no objection, we would like to ~ub-
stitute photostatic copies and return the policy to Mr. May-
' nard. · 
-. Mr. Armistead: I have no objection. 
The Court : Let the record show it. 
· Mr. Dovell: I have one other item I want to off er in evi-
dence in connection with the report made to the Director of 
Motor Vehicles. I have sent for it. It will only take a few 
minutes to get it. 
page 57 ~ N. S. GODDIN, 
called as a witness on behalf of the defendant, 
having been :first duly sworn, testified· as follows: 
By Mr. Dovell : 
Q. You are Mr. N. S. Goddin? 
A. Yee, sir. 
Q. What, if any, connection do you have with the State 
Farm Mutual Automobile Insurance Compan.yT 
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A. Local agent. 
Q. As such, did a collision between a truck owned by E. 
W. Maynard and some other automobile on February 28th 
of this year come to your attention Y 
A. Yes, sir. · 
Q. Did you, or not, in connection with your duties make 
the usual form report to the Motor Vehicle Division of Vit-
ginia f 
. A. I did. 
Q. Known .as wbaU 
A. S. R. 2.1.· · 
Q. S. R. 217 
A. Yes. 
Q. You sent that report to the Motor Vehicle Division f 
A. That is right. 
Q. Do you have a copy of it with you? 
A. Right in front of me, yes. 
page 58 ~ Q. Is that a copy of the report that you madeT· 
A. It is. 
Mr. Dovell: Let me show it to Mr. Armistead. 
We offer in evidence as Defendant's Exhibit N. s~ Goddin 
No. 1 this form. · 
Mr. Armistead: If the Court please, I object to the in-
troduction of that on the grounds, first it is, of course, not 
the original, is a photostatic copy and, second on the grounds 
it is a self-serving declaration. · 
Mr. Dovell: That is what Mr. Armistead summoned the 
Motor Vehicle Division to produce. 
The Court: Maybe I will be able to find out just what it 
is. Is it just a report made by the company to the Motor 
Vehicle Division T 
Mr. Dovell: In connection with the responsibility for this 
accident. 
The Court: On what ground is it admissible? 
l\ir. Dovell: In the record there is an affidavit which has 
been filed as a part of the pleadings which alleges that an 
admission was made by this company to the Motor Vehicle 
Division that these drivers were insured, and that 
page 59 ~ shows what the report was. . 
Mr. Armistead.: It said that the policy of insur-
ance covered E. \V. Maynard, John Palmer and David Wal-
lace, or either of them. I object to its being intro<;luced as 
- a self-serving declaration. 
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Mr. Dovell: It is a part of the pleadings in this case, there-
fore, is admissible. 
The Court: I don't know what it is. I will read it. 
Mr. Dovell: It alleges that the report showed coverage on 
all of these people. • . 
The Court: I don't think that is evidence; It doesn't pur-
port to be evidence. 
Mr. Dovell : · It is a part of the record. 
The Court: It may be, but not evidence. 
Mr. Dovell: It stands unrefuted unless they meet it. 
The Court: I don't think so. 
Mr. Dovell: I ask the reporter to identify it as '' N. S. 
·Goddin No. 1 ", which is S. R. 21 required by the Motor Ve-
hicle Division, and except to the ruling of the Court in re-
fusing to admit it. 
, _ In connecton with the Court's ruling excluding 
page 60 ~ Exhibit S. R. 21, we make an offer of proof, in the 
e\Tent it were admitted, that it would show that 
1he insurance covered E. W. Maynard and didn't cover the 
operator at the time of the accident. 
( The case was thereupon argued by counsel.) 
The Court: This is the first time I have had this question 
before tne and I would like to go into it. There are a num-
ber of cases where trucks were used in Charles· City and New 
Kent and accidents occurred, in connection with which suit 
for damages were brought, but it never came to the point 
where either one sued the insurance company. There are a 
dozen or more cases, I think, but most of them were settled 
one way or the other and this question was never raised. 
The only_ difference · was they were passenger automobiles 
that were owned by citizens of Charles City County 
page 61 ~ or New Kent carrying passengers back and forth 
to Camp Peary, and things of that sort. There 
were quite a number of those. It never came to the point, 
as far as I know, that I had to decide as to liability under 
the poliey. 
I want to look into the matter a little more carefully. 
. I 
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page 62} PLAINTIFF'S EXHIBIT NO. 2~ 
Virginia: 
In the Trial Justice Court of the City of "\Villiamsburg and 
County of James City. 
William H. Cook, Plaintiff, 
v .. 
David Wallace, John Palmer, and E. W. Maynard, Defend-
ants. 
JUDGMENT. 
Judgment,· that the .plaintiff, William H. Cook, recover of 
the defendants, J obn Palmer and David Wallace, the sum of 
$900.00, and $4.50 for his costs, on a claim for damages aris-
ing ont of an automobile accident on or about February 28, 
1946. 
Given under my hand this 29th day of April, 1946. 
. A.n Abstract : 
J. W. MOORE, 
Trial Justice. 
J. W. MOORE, 
Trial Justice . 
page 63 ~ JUDGE'S CERTIFICATE. 
I, Frank Armistead, J udg·e of the Circuit Court of the City 
of, Williamsburg and County of James City, Virginia, who 
presided over the foregoing trial in the case of William Cook 
1,.· State Farm Mutual Automobile Insurance Company, tried 
in said Court in ,vmiamsburg, Virginia, on July 2, 1946, do 
certify that the foregoing is a true and correct copy and 
report of all the evidence, together with all the motions, ob-
jections and exceptions on the part of the respective parties, 
the action of the Court in respect thereto, the exhibits, and 
all other incidents and exceptions of the respective parties 
as therein set forth. 
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As to· the original exh_ibits introduced in evidence as shown 
by the foregoing report, Plaintiff's Exhibit No. 1, (and for 
which a photostatic ~opy was substituted for the original 
by agreement of counsel, and with the approval of the Court); 
and Defendant's Exhibit "N . .S. Goddin" No. 1, (likewise 
l)eing a photostatic copy of report of S. R. 21, required to 
be filed with the Motor Vehicle Division, and which was ten-
dered with the offer of proof by the d~f endant), both of which 
have been initialed by me for the purpose of identification, 
and it has been agreed by the plaintiff and the ·defendant 
that they shall be transmitted to the Supreme Court of Ap-
peals as part of the record in this case, in lieu of certifying 
to the Court typewritten copies of" said exhibits. 
I do further certify that ,the attorney for the plaintiff had 
reasonable notice, in writing, given by counsel for the de-
fendant, of the time and place when the foregoing report of 
the testimony, exhibits, exceptions, and other in-
IJ~ge 64 ~ cidents of the trial would be tendered and presented 
to the undersigned for signature and authentica-
tion, and that the said report was presented to me on the 13th 
day of September, 1946, within less than sixty days after the 
entry of :final judgment in the said cause. 
Given under my hand this 13 day of September, 1946. 
page 65 ~ 
FRANK ARMISTEAD, 
Judge of the Circuit Con.rt of the City of 
Williamsburg and County of James Cit"r. 
CLERK'S CERTIFICATE. 
I, Virginia Blanchard, Clerk of the Circuit Court of the 
City of Williamsburg and County of James City, Virginia, 
do hereby certify that the foregoing report is a true copy of 
tl1e testimony, the exceptions, objections, exhibits, objections, 
and other incidents of the trial of the case of William Cook 
v. State Farm Mutual Automobile Insurance Company, and 
that the original thereof and said copy duly authenticated 
by the Judge of said Court, were lodged and filed with me 
as Clerk of the said Court o;n the 13 d~y of Septe~ber, 1946. 
VIRGINIA BLANCHA.RD, 
Clerk of the Circuit Court of the City of 
Williamsburg and County of James City, 
- Virginia. 
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page 66 ~ CLERK'S CERTIFICATE. 
I, Virginia Blanchard, Clerk of the Circuit Court for the 
City of Williamsburg and County of James City, do certify 
that the foregoing is a true transcript of the record in the 
case of William Cook v. State Farm Mutual Automobile In-
surance Company, lately ·pending in said Court. 
I further certify that the same was not made up and com-
pleted and delivered until counsel for the plaintiff received 
due notice thereof and of the intention of the defendant to 
apply to the Supreme Court of Appeals for a writ of error 
arid supe·rsedeas to the judgment therein .. 
VIRGINIA BLANCHARD, 
Clerk of the Circuit Court of the City of 
Willi~msburg· and County of ,James City. 
page 67 ~ CLERK'S CERTIFICATE AS TO BOND. 
I, Virginia Blanchard, Clerk of· the Circuit Court of the 
City of Williamsburg and County of James City, Virginia, 
do certify that the bond given by State Farm Mutual Auto-
mobile Insurance Company, as shown by copy of said bond 
made a part of the record herein, is in the sum of $1,500.00, 
and is a suversedeas bond as contemplated by Section 6351 
of the Code of Virginia, and that the undersigned makes 
this certificate in compliance with the requirements of Sec-
tion 6338 of the Code, in instances where the bond given is 
conditioned for a supersedeas. · 
VIRGINIA BLANCHARD, 
Clerk of the Circuit Court of the City of 
Williamsburg and County of James City. 
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